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INSURANCE CO., ET AL, APPELLEE 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


1. Whether the District Court's dismissal of the 
complaint in Civil Action No. 2417-66, because of Plain- 


tiff's failure to comply with District Court Orders that 


he submit to the taking of his deposition, operates as 


res judicata to this suit (Civil Action No. 1078-68), 
instituted by the same Plaintiff against the same 

| 
Defendant alleging the same cause of action. | 


| 
"2. Whether a civil action, which is brought 


pursuant to Section 706(e) of the Civil Rights Act of 

1964 (42 U.S.C. Sec. 2000e-5(e)) and is filed within 

30 days after Plaintiff's receipt from the Equal Employ- 
| 


| 
ment Opportunity Commission of a "Notice of Right to 


Sue Within 30 Days", is barred by limitations where 


| 
such action is commenced 27 months after the alleged 
_ act of discrimination, 18 months after the E.E.0.C. has 
notified Plaintiff that he may, at will secure from the 


E.E.0.C. such a "Notice of Right to Sue", and 7 months 


after the E.E.0.C. has dismissed Plaintiff's charge of 


alleged unlawful employment practices, 


The immediate case (Civil Action No. 1078-68) has 
| 

not previously been before this Court, but the earlier 
| 


“ease (Civil Action No. 2417-66) involving the same 
| 


parties and the same cause of action was before this 


Court in Misc. No. 3252 and Misc. No. 3292. 
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STATEMENT OF THE CASE 


This case is an appeal filed by Plaintiff-Appellant 


Stebbins (hereinafter referred to as "Plaintiff") from 
an Order issued by United States District Judge Aubrey 
E, Robinson, Jr., on October 7, 1968 (R. hi po eee 
Plaintiff's complaint (R. 1) against Defendant-Appellee 
State Farm Mutual Automobile Insurance Company, et al. 
(hereinafter referred to as "Defendant"). The complaint 
alleged unlawful employment practices by Defendant in 
violation of Title VII of the Civil Rights Act of 1964 
(42 U.S.C. Sec. 2000e et seq) (hereinafter referred to 
as the "Act"). 

In Defendant's motion to dismiss (R. 3), Defendant 


urged two grounds for dismissal: (1) that the dismis- 


sal of a prior proceeding between the parties hereto 


References to the original record in No. 22580 are 
designated by the letter "R", followed by the num- 
ber of the document being referred to, as enumer- 
ated in the original record. Where reference is 
intended to part of a record document, the perti- 
nent part is indicated immediately following the 
document number. 
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| 

(Civil Action No. 2417-66) was res judicata as to this 
| 

case (R. 3, Memor. pp. 1-2), and (2) that the present 


action was barred by limitations (R. 3, Memor. os 2-3). 
| 


Judge Robinson did not agree that Civil Action No. 


2417-66 was res judicata as to this case (R. 15, PP. 
| 


2-4), but he dismissed on the ground of limitations 
| 


(R. 15, pp. 4-8). In a companion case, Stebbins Vv. 


Keystone (No. 22595), which the Court has assigned for 
| 
hearing with this case, defendant Keystone's motion to 


.dismiss was granted by United States District Judge 


| 
Corcoran on the res judicata ground (R. 10 in No. 22595). 
| 


In both Keystone and this case, the prior adjudications 
resulted from the same circumstances, to wit, the dis- 
missal of Plaintiff's prior actions (State Farm, Civil 


| 
Action No, 2417-66; Keystone, Civil Action No. 466-67) 
. | 
by United States District Judge Hart on account of 
| 
; | 
Plaintiff's failure, in both prior cases, to comply 


with the District Court's Orders that he submit to 


the taking of his deposition. 
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Facts Relevant to Limitations Issue 

On February 7, 1966, Defendant denied Plaintiff's 
application for employment as a claims adjustor (R. 15, 
p. 4). Subsequently, Plaintiff filed a SHeO eA taot 
Defendant with the federal Equal Employment Opportunity 
Commission (hereinafter referred to as the "E.E.0.C."), 


alleging that the denial of employment constituted 


racial discrimination, thereby violating Section 703(a) 


of the Act (42 U.S.C. Sec. 2000e-2(a)). 

On October 28, 1966, the E.E.0.C., in response to 
an inquiry from Plaintiff, notified Plaintiff that, 
“upon receipt of your [Plaintiff's] written demand, the 
Commission shall promptly issue. . ." the "Notice of 
Right to Sue, Within 30 Days" which is alleged to be a 
prerequisite to a civil suit under Section 706(e) of 
the Act (42 U.S.C. Sec. SOROS. OR. 15, p. 7; R. 9,. 


Exh. A). 


2/ Section 706(a)-(e) of the Act (42 U.S.C, Sec. 2000e- 
5(a)-(e) is reproduced as Addendum A to this Brief. 


On September 29, 1967, the E.E.0.C. dismis 
Plaintiff's charge against Defendant, holding t 
"Reasonable cause does not exist to believe tha 


Respondent [Defendant] is in violation of Title 


of the Civil Rights Act of 1964 as alleged" (C.A. 


No. 2417-66, Append. A to Defendant's Statement! in 


Opposition to Plaintiff's Second Motion for Summary 
3/ 
Judgment, Feb. 15, 1968), On April 17, 1968, the 


aforesaid "Notice of Right" was sent to Plaintiff 
by the E.E.0.C. (R. 4, Exh, A), and on May 6, 1968, 


this action was commenced (R. 1). 


Facts Relevant to Res Judicata Issue 
This case is an attempted re-litigation of| Civil 


Action No. 2417-66. As found by Judge Robinson: 
"[This suit] is the second suit brought 
by Plaintiff against Defendant. . . an 
involves the identical parties and the! 


The E.E.0,.C.*s dismissal was transmitted to the 
parties on October 6, 1967, and on October 13, 

1967 Plaintiff requested the E.E.O.C., to reconsider 
its decision, On April 3, 1968 the request for 
reconsideration was denied, 
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identical issues as those involved in 
the first suit (Civil Action 2417-66) 
which was commenced on September 13, 
1966." (R. 15, p. 1)4/ 

Civil Action No. 2417-66 was dismissed by Order 
of United States District Judge Hart, entered on March 
22, 1968, after a hearing on March 20, 1968, because 
of Plaintiff's refusal to comply with previous Orders 
of the District Court relating to the taking of his 
deposition (R. 15, PP- 1-2). On March 28, 1968, 
Plaintiff's first motion to vacate the aforesaid dis- 
missal Order’ was denied. Plaintiff's appeal to this 
Court was denied as frivolous on May 9, 1968, the 


Court, however, suggesting that Plaintiff apply to 


the District Court for an order vacating the dismissal 


Order of March 22 upon a representation of future com- 


pliance (R. 15, p. 3; Misc. No. 3252, Order of May 9, 


4/ Indeed, Plaintiff does not dispute this point. In 

a his "Reply to Defendants’ Opposition to Plaintiff's 
Motion for Summary Judgment" (R. 13, p.1), 
Plaintiff stated: 


"That the allegations contained in this Com- 
plaint before this Court are virtually 
identical to those setforth in civil action 
numbered 2417-66 involving the same parties 
in this Court filed herein September 13, 
EDGGl ce ona 
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1968). Plaintiff so moved, but the District Court 


denied his motion on June 3, 1968, stating: 

", « .the Court gave the plaintiff 
every opportunity to appear for the 
taking of his depositions as ordered 
by the Court, and 


"That the plaintiff fully understood 
the Court's Orders, although appear- 
ing pro se, and , 


"That the plaintiff never intended to 
abide by the Orders of the Court, and 


"That the failure of the plaintiff to 
abide by and comply with the Court's 
Orders was in no wise due to ignor- 
ance or lack of understanding but 
that his failure to abide by the 
Orders was intentional, wilful and 
contemptuous of the Court," 


Plaintiff's subsequent appeal to this Court was 


denied (Misc. No. 3292, Orders of September 25 and 
November 4, 1968). On February 24, 1969, the United 
States Supreme Court denied Plaintiff's petition for 
writ of certiorari (Stebbins v. State Farm Mutual Auto- 
mobile Insurance Co., et al, No. 1194 Misc., Oct. Term 


1196S. ae ee 


5/ Judge Hart's Order of June 3, 1968, in Civil Action 
No. 2417-66, is reprinted in its entirety and 
attached to this Briefas Addendum D, 


Summary 


Defendant contends that the action of the District 
Court in dismissing the subject case can be supported 
independently either on the ground of res judicata or 
on the ground of limitations, and both grounds are 
briefed herein. However, Defendant respectfully sub- 
mits that there Bote necessity ae this Court in this 


case to reach the limitations question, which would 


require the interpretation of a new and complex statute 


concerning a point about which there is apparently a 
split of judicial authority. ‘The res judicata ground 
for dismissal is clearly Supported by the law and the 
facts, and although not utilized by Judge Robinson as 

a basis for disposing of this case below, it was the 
basis upon which Judge Corcoran dismissed the complaint 
in Stebbins v. Keystone (No. 22595) under the same cir- 


cumstances as were present in this case, 
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ARGUMENT 


A. THE DISMISSAL OF THE PRIOR SUIT BETWEEN THE PARTIES 
IS RES JUDICATA TO THE PRESENT SUIT, BECAUSE] A DIS- 
MISSAL FOR FAILURE TO COMPLY WITH A COURT ORDER rs, 
UNDER F.R.C.P. 41(b), AN ADJUDICATION UPON THE MERITS 
UNLESS OTHERWISE SPECIFIED IN THE DISMISSAL ORDER.®& 


It is not disputed that this case involves the 


L. 
same plaintiff, the same defendant and the same alleged 


cause of action that were the parties and subject of 
7/ 
. Civil Action No. 2417-66. That action was dismissed 


by the District Court, by Order entered March 22, 1968, 


for Plaintiff's wilful, knowing and contumacious failure 


to comply with previous Orders of the District} Court 


that he submit to the taking of his deposition] 
Such dismissal was fully authorized by Rule 41 (b) 


of the Federal Rules of Civil Procedure, which) provides, 


| 
in pertinent part: 


In connection with this point, the Court's atten- 
tion is directed to R. 1, 3, 13, 15 and Addenda B, 
C and D to this Brief. 


7/ ~See pages 6-7, including footnote 4, of this Brief 
supra, | 
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"(b) INVOLUNTARY DISMISSAL: EFFECT 
THEREOF. For failure of the plain- 
tiff. . .to comply with these rules 
or any order of court, a defendant 
mayimove for dismissal of an action 
or of any claim against him. .. . 

Unless the court in its order for 


dismissal otherwise specifies, a 
dismissal under this subdivision under this subdivision 


and. any dismissal not ‘any dismissal not provided f for 

in this rule, other than a dismissal 
for, lack of jurisdiction, for improper 
venue, or for failure to join a party 


under Rule 19, operates as an adjudi- 
cation upon the merits." (Emphasis supplied) 


Neither the original dismissal Order of March 22, 
8/ 9/ 
1968, nor the subsequent denials (on March 28 and 


June 3, 1968) of Plaintiff's motions to vacate the 


dismissal Order “otherwise specified", and the grounds 


for dismissal are not among the exceptions listed in 
Rule 41(b). Therefore, the dismissal "operate [d] as 
an adjudication upon the merits" and bars the present 


suit. 


8/ A copy of the March 22, 1968, dismissal Order is 
reprinted as Addendum B to this Brief. 


9/ A copy of the March 28th Order is attached as 
Addendum C to this Brief. 


Plaintiff's contention that there is no res judi- 

cata if the earlier dismissal was granted pursuant to 
| 

Rule 37(d), rather than Rule 41(b), is not valid. 
| 


Rule 41(b) is not only a source of authority tor the 


district courts (Miller v. Standard Oil Company, 104 


F.Supp. 946, 948 (N.D.I11., 1952)), but also a canon 


of construction which determines the legal effect of 
an order of dismissal which-is silent regarding its 


operation as an adjudication on the merits (Pearson 
: 


v. Dennison, 353 F.2d 24, 27 (C.A. 9, 1965)). | 


Thus, in Nasser v. Isthmian Lines, 331 F.2d 124 
(C.A, 2, 1964), the plaintiff had failed to answer 


interrogatories in a prior proceeding, and the| issue 


before the court was whether the dismissal of the 


plaintiff's complaint in the earlier action pursuant 


to Rule 37(d) operated as an adjudication upon| the 


merits and as a bar to identical causes of acti 
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10/ 
asserted in subsequent litigation. The court held 


that the earlier dismissal was a bar, because the dis- 
missal did not specify that it was “without prejudice" 
and, therefore, under the terms of Rule 41(b), it was 
to be treated as an adjudication on the merits. The 


court noted, 331 F.2d at 128, fn. 4: 
", . -{Njothing contained in the 

Supreme Court's opinion in Societe 

Internationale Pour Participations 

Industrielles et Commerciales, S.A.v. 

Rogers [357 U.S. 197 (1958)] would 

suggest that the effect of Rule 37 

dismissals was not to be determined 

by Rule 41(b). There, the Court 

merely held that the standards for 

granting or denying a motion to 

dismiss based on the failure to 

comply with pre-trial orders must 

be governed by Rule 37; here, on 

the other hand, the motion has al- 

ready been granted under Rule 37(d), 

and 'we are concerned with its effect 

upon subsequent litigation." (Emphasis 

in original) 


10/ Unlike the plaintiff here, in Nasser, the plain- 
tiff could argue that "his conduct never amounted 
to the sort of deliberate defiance which would 
warrant the dismissal of a complaint." 331 F.2d 
at 126.| Nevertheless, the court held that ques- 
tions going to the propriety of the earlier dis- 
missal and the wilfulness of the plaintiff's 
prior default were foreclosed in the subsequent 
action, 331 F.2d at 126-127. 


; | 
In Fischer v. Dover S. S. Co., Inc., 121 '!F.Supp. 
528 (E.D.N.Y. 1954), cited by the court below|(R. 15, 
p. 3), defendant sought to take plaintiff's deposition. 


Plaintiff failed to appear for examination, and defend- 


ant moved for dismissal pursuant to Rule 37. ‘The court 
| 
noted, 121 F.Supp. at 529: 
| 
"Apparently the defendant was not dis- 
posed to insist upon the harsh remedy 
of dismissal of the complaint without 
affording the plaintiff a second oppor- 
tunity to appear for examination. . { ‘e 
Accordingly, an interlocutory order 
was made, . .granting the motion for | 
dismissal of the complaint unless | 
the plaintiff appear for examination. aS 4" 
| 


The plaintiff failed to appear -for a second time, and 


the court dismissed the action, The order of dismissal 


did not mention whether or not it was without prejudice, 


The plaintiff filed "substantially the same" action in 
: | 


‘a second case, and the court dismissed this new com— 
plaint, holding that the first dismissal constituted an 
adjudication upon the merits, The plaintiff then filed 
a third action based on the same facts, and the court 


dismissed again, stating, 121 F.Supp. at 530: | 


SENS i 


"Acting pursuant to that rule [Rule 
37(a)], the Court granted to defendant 
the remedy to which it was entitled 
. » « elf the plaintiff desired to 
assure himself of his day in Court, 
he sould have complied with the 
rules, It is equally important that 
the rights of defendants be protected. 
One of those rights is that a plain- 
tiff shall submit himself for exami- 
nation when so requested. . . .Under 
these facts the judgment of dismissal 
was actually’ upon the merits even 
though there was no trial. ..." 


A panel consisting of Justice Frankfurter and Judges 


Frank and Hincks affirmed the trial: court's dismissal. 
1l/ 
Fischer v. Dover S. S. Co., Inc., 218 F.2d 682 (C.A. 


2, 1955). 


1l/ In attempting to distinguish Fischer, the court 
below considered significant the fact that "the 
Court of Appeals in denying the petition for 
appeal from that dismissal, gave plaintiff leave 
to apply to the District Court for an order va- 
cating the dismissal upon a representation of 
compliance with the order regarding deposition" 
(R. 15, p. 3). Such application, in the form of 
a motion: to vacate, was made and denied, See 
page 8 of this Brief, supra. More importantly, 
the fact that the District Court might have re- 
lieved plaintiff from its dismissal Order, pur- 
suant to Rule 60(b)(6) of the Federal Rules of Civil 
Procedure, does not militate against the under- 
lying dismissal's "operation as an adjudication 
upon the merits," where the court, in its dis- 
cretion, chose not to so act, 
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In a similar context, namely, where a prior suit 
| 


was dismissed for lack of prosecution, this Court has 


ruled that a subsequent attempt to litigate the same 


cause was barred by res judicata because the dismissal 
order did not specify that it was without prejudice, 


citing Rule 41(b). American National Bank & Trust 
| 
Company v. United States, 79 U.S.App.D.C. 62,142 
12/ 
F.2d 571 (1944). See also Holcomb v. Holcomb, 93 


U.S.App.D.C, 242, 245-246, 209 F.2d 794 (1954) ; 


12/ Plaintiff apparently relies upon the provision 
for dismissal "without prejudice" contained in 
the District Court's Local Rule 13(a). That rule, 
obviously intended only as a means for requiring 
plaintiffs to prosecute their claims with due 
dispatch and for clearing the District Court's 
crowded docket of stale litigation in which the 
plaintiff has no active interest, provides for 
automatic dismissals when a party "seeking affirma- 
tive relief" fails for six months to take some 
action "requisite to the prosecution of his claim." 
Therefore, Local Rule 13 cannot be said to shield 
Plaintiff from the "with prejudice" effect, under 
Rule 41(b), of a dismissal based on Plaintiff's 
refusal to comply with District Court orders that 
he allow himself to be deposed by Defendant, thereby 
frustrating Defendant's efforts, as the adverse 


party, to defend against Plaintiff's claim, 


Sie 


Sutton v. Sutton, 164 A.2da 477 (D.C.Mun.App., 1960). 


Cf., Maddox v. Shroyer, 112 U.S.App.D.C. 318, 302 F.2d 
903, cert, denied 371 U.S. 825 (1962); Thompson v. 
Johnson, 102 U.S.App.D.C. 307, 253 F.2d 43 (1958). 

In summary, Defendant submits that the District 
Court dismissal in Civil Action No. 2417-66 operated, 
under Rule 41(b), as an adjudication upon the merits 
of Plaintiff's claim and that, therefore, the District 
Court's dismissal of Plaintiff's complaint in this 
case should be affirmed on the ground of res judicata, 
Moreover, in view of the sineensscnees with which the 
District Court was confronted in Civil Action No. 
2417-66, to hold that the dismissal therein was 
"without prejudice" would leave the District Court 
without an effective and realistic sanction to pro- 


tect the integrity of its processes and orders. 
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13/ 
B, THE PRESENT SUIT IS BARRED BY LIMITATIONS. 


Section 706(e) of the Act (42 U.S.C. Sec. 2 
5(e)) provides that a civil action complaining o 
alleged discriminatory employment practice must be 


commenced within 30 days after the alleged discrimi- 


natee has received from the E.E.0.C. a notice that 
the agency has been unable to secure eater ohne 
pliance by the alleged discriminator within the sub- 
stantive provisions of Title VII. Section 706 (e) 
also provides that the E.E.0.C, "shall so notify the 
person aggrieved" after a period of 30 days from|the 
date the underlying aes with the E.E.0.C. was filed, 
except that the period in which the E.E.0.C. is to 


give notice "may be extended to not more than sixty 
| 
| 


days" from the date of the underlying charge. Thus, 


the civil action must be brought not later than 90 


13/ In connection with this point, the Court's atten- 
tion is directed to R. 1, 3, 9, 15 and Adden 
to this Brief, 


Si 


days after a charge is filed with the E.E.0.C. (con- 


sisting of 60, days from charge to notice and 30 days 


from notice to filing of the civil action). 


Normally, a charge must be filed with. the E.E.0.¢c, 
within 90 days after the alleged act of discrimination. 
Section 706(d), 42 U.S.C. Sec. 2000e-5(d). However, 
where a charging party first had recourse to a state 
anti-discrimination agency, the charging party may 
have as much as 210 days after the alleged act of 
discrimination in which to file his charge with the 
E.E.0.C. Section 706(d), 42 U.S.c. Sec. 2000e-5(a). 
Therefore, assuming the maximum allowable times under 
the statute, Plaintiff had not more than 300 days 
(consisting of 210 days in which to file his charge 
with the E.E.0.C., plus 90 days in which to file his 
action after filing his E.E.0.C. charge) from the 
date of the alleged discriminatory act in which to 


file the subject suit. 


Since the alleged discriminatory act took jplace 


on February 7, 1966 (R. 15, p. 4) and this suit was 


instituted 27 months later, on May 6, 1968 (R.j1), it 


is clear that the suit was filed far beyond the limi- 
tations period contemplated by and outlined in 


Act and is, therefore, barred by limitations. 


14/ 
56 C.C.H. Labor Cases Paragr. 9078 (C.D.Calif., 1967). 


The cases cited by the E.E.0.C. in its amicus 


brief apparently rely heavily on the proposition that 


an innocent discriminatee should not be made to suffer 
the defeat of his cause of action as a result of the 


E.E.0.C.‘'s apparent inability to meet the time standards 


established by Congress. Such a proposition, however, 


-24/ In Cunningham, the court used a maximum limitations 
period of 180 days, rather than 300 days, |from the 
date of the alleged act of discrimination, In 
doing so, the court assumed a maximum of 90 days 
in which to file a charge with the E.E.0.¢., in- 
stead of the 210 days allowed by the above compu- 
tation. The text of Cunningham is reproduced as 
an addendum to R. 3. 
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begs the question. There is nothing to prevent the 


E.E.0.C. from sending out its notice as a matter of 
course after the expiration of 60 days from the date 

a charge is filed, as was contemplated by the Act. 
Indeed, doing so would not be inconsistent with the 
continuation of its investigatory and conciliation 
activities, which it uses as an excuse for withholding 
notice. Moreover, prompt dispatch of the notice would 
not prejudice the rights of a prospective civil action 
plaintiff, while its delayed notice policy does preju- 
dice the rights of a prospective civil action defend- 
ant by unilaterally extending the limitations period 
contemplated by the Act, 

Curiously, the E.E.0.C, plea that it would prefer 
to withhold the 706(e) notices until its conciliation 
efforts have been completed, so that a private civil 
suit will not interfere with such efforts, does not 


even apply here. On September 29, 1967, the E.E.0.C. 
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dismissed the Plaintiff's charge against Defendant as 


being unmeritorious (C.A. 2417-66, Append. A to Defend- 


ant's Statement in Opposition to Plaintiff's Second 


Motion for Summary Judgment, February 15, 1968)). 
Surely, by that date, the E.E.0.C. was aware that 
there was no need for conciliation efforts to cota in 

voluntary compliance by Defendant with the Plaintiff's 
right not to be discriminated against, since the 


E.E.0.C. had by then decided that Plaintiff had| not 
in fact been discriminated against. Yet, the aliegea 
706(e) notice was not sent out until seven (7) months 
later! 
Finally, assuming arguendo that a civil action 
under Section 706(e) is timely if filed within 80 days 
after receipt of a 706(e) notice, without regard to 
the number of days that have elapsed since the lategea 
act of discrimination, ahons aouaies the salient fact 


that Plaintiff was advised by the E.E.0.c, by letter 


dated October 28, 1966 (R. 9, Exh. A) that he had a 


me GS me 


right to institute a civil action. The E.E.0.C. fails 
to explain why the notice of April 17, 1968 (R. 4, 
Exh, A) is the 706(e) notice, any more so than the 
letter of October 28, Pai and why the 30-day 
period does not run from October 28, 1966, rather 

than April 17, 1968. 


If the E.E.0.C.'s explanation is that its char- 


acterization at the top of the notice of April 17, 


1968 takes precedence over the actual notice of a 


right to sue embodied in the letter of October 28, 
1966, then we are still left with the inescapable 
conclusion that the cases cited by the E.E.0.C. in 


its amicus brief are inapposite to this case. In 


Section 706(e) provides that the E.E.0.C. shall 
notify the charging party that it "has been 
unable to obtain voluntary compliance with this 
title" and says nothing about advising the 
charging, party of his right to institute a 
civil action, In that regard, both the 1966 
and 1968 notices to Plaintiff fail to meet the 
statutory prescription. 
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those cases, the plaintiffs were dependent upon the 
E.E.0.C.'s performance of an affirmative act (namely, 


sending out the 706(e) notice) as the catalyst ito the 


plaintiffs’ right to sue. Here, however, the Plaintiff 
had been advised on October 28, 1966, that a formal 


706(e) notice was his for the asking. Therefore, the 
plaintiff is not in the same -innocent, helpless posi- 


tion as were the others; he had been advised and he 
had actual knowledge that he had it within his power 


to activate his own suit. 
i 


Defendant respectfully submits that the subject 


suit -- filed 27 months after the alleged act af dis- 


crimination, 18 months after the E.E.0.C. has notified 


Plaintiff of his right to sue, and 7 months after 


E.E,0.C, dismissal of Plaintiff's charge -- is barred 
| 
by limitations. 


CONCLUSION 


For the foregoing reasons and authority, we 


respectfully submit that the Order of the District 


Court should be affirmed, 


Respectfully submitted, 
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ADDENDUM A 


42 U.S.C. SEC. 2000e-5(a)-(e) | 
| 

PREVENTION OF UNLAWFUL EMPLOYMENT PRACTICES 
| 


SEC, 706. (a) Whenever it is charged in writing 
under oath by a person claiming to be aggrieved, or a 
written charge has been filed by a member of the Com- 
mission where he has reasonable cause to believe a 
violation of this title has occurred (and such charge 
sets forth the facts upon which it is based) that an 
employer, employment agency, or labor organization has 
engaged in an unlawful employment practice, the Com- 
mission shall furnish such employer, employment! agency, 
ox labor organization (hereinafter referred to as the 

“respondent") with a copy of such charge and shall 
make an investigation of such charge, provided that 
such charge shall not be made public by the Commission. 
If the Commission shall determine, after such investi- 
gation, that there is reasonable cause to believe that 
the charge is true, the Commission shall endeavor to 
eliminate any such alleged unlawful employment practice 
by informal methods of conference, conciliation, and 
persuasion, Nothing said or done during and as a part 
of such endeavors may be made public by the Commission 
without the written consent of the parties, or used 
as evidence in a subsequent proceeding. Any officer 
or employee of the Commission, who shall make public 
in any manner whatever any information in violation 

of this subsection shall be deemed guilty of a mis- 
demeanor and upon conviction thereof shall be fined 
not more than $1,000 or imprisoned not more than one 
year, 


7, 


(b) In the case of an alleged unlawful employment 
practice occurring in a State, or political subdivision 
of a State, which has a State or local law prohibiting 
the unlawful employment practice alleged and establish- 
ing or authorizing a State or local authority to grant 
or seek relief from such practice or to institute 
criminal proceedings with respect thereto upon re- 
ceiving notice thereof,’ no charge may be filed under 
subsection (a) by the person aggrieved before the 
expiration of sixty days after proceedings have been 
commenced under the State or local law, unless: such 
proceedings have been earlier terminated, provided 
that such sixty-day period shall be extended to one 
hundred and twenty days during the first year after 
the effective date of such State or local law. If 
any requirement for the commencement of such proceed- 
ings is imposed by a State or local authority other 
than a requirement of the filing of a written and 
signed statement of the facts upon which the pro- 
ceeding is based, the proceeding shall be deemed to 
have been commenced for the purposes of this sub- 
section at the time such statment is sent by registered 
mail to the appropriate State or local authority. 


(c) In the case of any charge filed by a member 
of the Commission alleging an unlawful employment 
practice occurring in a State or political subdivision 
of a State, which has a State or local law prohibiting 
the practice alleged and establishing or authorizing a 
State or local authority to grant or seek relief from 
such practice or to institute criminal proceedings 
with respect thereto upon receiving notice thereof, 
the Commission shall, before taking any action with 
respect to such charge, notify the appropriate State 


ys) 


or local officials and, upon request, afford them a 
reasonable time, but not less than sixty days (pro- 
vided that such sixty-day period shall be extended 

to one hundred and twenty days during the first year 
after the effective day of such State or local law), 
unless a shorter period is requested, to act under 
such State or local law to remedy the practice alleged. 


(a) A charge under subsection (a) shall be filed 
within ninety days after the alleged unlawful employ- 
ment practice occurred, except that in the case of an 
unlawful employment practice with respect to which 
the person aggrieved has followed the procedure set 
out in subsection (b), such charge shall be filed by 
the person aggrieved within two hundred and ten days 
after the alleged unlawful employment practice occurred, 
or within thirty days after receiving notice that the 
State or local agency has terminated the proceedings 
under the State or local law, whichever is earlier, and 
a copy of such charge shall be filed by the Commission 
with the State or local agency. 


(e) If within thirty days after a charge is filed 
with the Commission or within thirty days after expira- 
tion of any period of reference under subsection (c) 
(except that in either case such period may be |extended 
to not more than sixty days upon a determination by 
the Commission that further efforts to secure voluntary 
compliance are warranted), the Commission has been 
unable to obtain voluntary compliance with this title, 
the Commission shall so notify the person aggrieved 
and a civil action may, within thirty days thereafter, 
be grought against the respondent named in the | charge 
(1) by the person claiming to be aggrieved, or | 
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such charge was filed by a member of the Commission, 
by any person whom the charge alleges was aggrieved 
by the alleged unlawful employment practice. Upon 
application by the complainant and in such circun- 
stances as the court may deem just, the court may 
appoint an attorney for such complainant and may 
authorize the commencement of the action without 

the payment of fees, costs, or security. Upon timely 
application, the court may, in its discretion, permit 
the Attorney General to intervene in such civil action 
if he certified that the case is of general public 
importance. Upon request, the court may, in its dis- 
eretion, stay further proceedings for not more than 
sixty days pending the termination of State or local 
proceedings described in subsection (b) or the 
efforts of the Commission to obtain voluntary 
compliance, 


= 2 = ADDENDUM B 


IN THE UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF COLUMBIA 


EMMETT J. STEBBINS, 
Plaintiff 


Civil Action 


Me No. 2417-66 


STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, ET AL, 


eee Ft He eH HS He 


Defendant 


ORDER OF THE COURT 


The above-captioned matter having come before 
the Court on (a) Plaintiff's Objections to Reconmmenda- 
tions of the Assistant Pre-trial Examiner, (b) Plain- 
tiff's Second Motion for Summary Judgment, and (jc) 
Defendant's Motion to Dismiss, and the Court having 
heard oral argument and considered the memoranda 
affidavits and evidence submitted by Plaintiff and 
Defendant with respect thereto, it is hereby | 

ORDERED that Plaintiff's Second Motion for 
Summary Judgment be, and it hereby is, denied; and it 
is hereby 


FURTHER ORDERED that Defendant's Motion to 
Dismiss be, and it hereby is, granted; and it is| hereby 
| 


FURTHER ORDERED that Plaintiff's Objections to 
Recommendations of the Assistant Pre-trial Examiner be, 
and they hereby are, denied as moot; and it is hereby 


FURTHER ORDERED that Plaintiff's Complaint, as 
amended be, and it hereby is, dismissed. 


George L. Hart, Jr. | 


United States District Judge 
22 March, 1968 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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Vint £4 
SAT 2417-66 
ve No. 
eae aoe 
ULUAL AULOHNOSTL rene ememmnaes 
NY. ak 23 
\ ee ce 


” Defendant 


Motion of pltff. 


rn 
Y 


Upon consideration of the : 
a 


onplaint 


filed herein, ee 


Gay of Merch » 19 


it is this 
68 


ORDERED that the “otion be an@ the 


Same hereby is denied, 


ROBERT M. STEARNS, Clerk 


By > ee 


Deputy Clerk 


Gcorse L. Hart, J. 
“PRESIDING JUDGE 


2 covies 


DENDUM _D 


IN. THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


= oye 


EMMETT J. STEBBINS, 
Plaintiff 
Vv. 


\2417-66 


STATE FARM MUTUAL AUTO INS., 


ww ve vw ve weve ww 


Defendant 


EMMETT J. STEBBINS, 
Plaintiff 


Vv. | 446-67 
| 


KEYSTONE INSURANCE CO., 


ww ve weve vu wvw 


Defendant 


ORDER DENYING MOTIONS TO VACATE 
ORDERS DISMISSING PLAINTIFFS 
COMPLAINTS AND AMENDED COMPLAINTS 


Upon consideration of defendants' Motions to 


| 
Vacate Orders Dismissing Plaintiff's Complaints and 


Amended Complaints and it appearing to the Court that 
| . 


the plaintiff's conduct with regard to the deposi- 


tions ordered in the two cases which resulted! in the 


aoe 


dismissals is inseperable one from the other, and it 
further appearing to the Court as follows: 

That the transcript of ae hearing on the motions 
in both cases have now been filed in this cause, the 
one in C. A. No. 2417-66 consisting of 32 pages and 
in C, A. No. 466-67 consisting of 9 pages, en 
the ace transcripts should be read together, and 

That a reading of the two transcripts show that 
the Court gave the plaintiff every Opportunity to 
appear for the taking of his depositions as ordered 
by the Court, and 

That the plaintiff fully sre cectoet the Court's 
Orders, although appearing pro se, and 

That the plaintiff never intended to abide by 
the Orders of the Court, and 

That the failure of the plaintiff to abide by 
and comply with the Court's Orders was in no wise due 


to ignorance or lack of understanding but that his 


failure to abide by the Orders was intentional, 


= evk = 


| 
wilful and contemptuous of the Court, it is by the 


Court this 3rd day of June, 1968, 


ORDERED, That the plaintiff's aforementioned 


Motions in both C. A. No. 2417-66 and C. A. No. 446-67 


be and the same are each hereby denied. 


/s/ George L. Hart, Jr. 


JUDGE 
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| STATEMENT OF THE ISSUE PRESENTED 


Whether a civil action brought 
pursuant to Section 706(e) of the 
\Civil Rights Act of 1964 (42 U.S.c. 
§2000e-5(é)) is timely when filed 
within 30 days of Plaintiff's 
receipt of a "Notice of Right to 
iSue Within 30 Days", without regard 
ito the number of days that may have 
élapsed since the alleged act of 


discrimination. 


This case has not previously been 


before this Court. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 22580 


EMMETT I. STEBBINS, 


Appellant, 


vs. 


STATE FARM MUTUAL AUTOMOBILE | 
INSURANCE CO., et al, 


Appellee. 


On Appeal from the United States Distri¢dt Court 
for the District of Columbia 


BRIEF FOR THE UNITED STATES 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
AS AMICUS CURIAE 


Statement of Interest 


This appeal is taken from the Order of the District 


Court granting Defendant's Motion to Dismiss the Complaint on 


the ground that it was barred by the applicable statute of 


limitations, Section 706 ) of the Civil 
(42 U.S.C. §2000e The question presented to 
that statute, an action is 


party 


Employment Opportunity Commission, without regard to the 
amount of time elapsed since the alleged act of 
discrimination. This question raises important issues 
of Title VII of the Civil 
§2000e) and the Rules 
and Regulations of the Equal Employment Opportunity 
Commission (hereinafter "EEOC" or “the Commission") . 
The Commission is the agency charged by the Congress 
with the administration and interpretation of Title VII. 
Since the Court's decision in this case may significantly 
affect the manner in which the Commission performs its 
work, it is in the public interest that the Commission 
present to the Courts its views as to the issues before the 


Court. Cf. Federal Rules of Appellate Procedure 29; 


Chemical Workers Union v. Planters Mfg. Co., 259 F.Supp. 36 


5, 


(USDC, ND Miss., 1966); Cox v. U. S. Gypsum Co., 


F.Supp. 74, 76 (USDC, ND Ind., 1968). 


Statement of the Case 


In February 1966, Defendant (Appellee herein 


Plaintiff's (Appellant herein) application for em 


248 


) denied 
| 


ployment. 


(Memorandum Opinion of the District Court--hereinafter 


"Op." -4). Plaintiff, believing that his oie 
denied because of his race, a violation of Sectid 
of Title VII of the Civil Rights Act of 1964 (42 | 
§2000e-2(a)), filed a charge asserting such viola 
the EEOC. By letter dated October 28, 1966, in t 


to Plaintiff's inquiry, the EEOC informed him tha 


tion was 
n 703(a) 
U.S.C. 
tion with 
esponse 


t he could 


obtain official notification of his right to sue | by making 


a written demand. (Op. 7; Exh. A of Defendant's 


Statement in 


Opposition to Plaintiff's Motion for Summary Judgment, filed 


June 28, 1968) Plaintiff's "Notice of Right to Sue Within 


* 


30 Days" was dated April 17, 1968. (Plaintiff's) Exh. A, 


filed May 31, 1968). This action was commenced on May 6, 


1968 (Op. 1). 


The District Court granted Defendant's Motion to Dismiss 


on the ground that the action was not timely brought (Op. 8) 


*/ See Appendix, infra. 
=a 


this appeal followed. 


Specification of Error 


The District Court erred in holding that an action 
under Section 706(e), filed within 30 days after Plaintiff 
received an official "Notice of Right to Sue" from the 
EEOC, was untimely because it was not brought within 
90 (or a possible maximum of 300) days of the alleged act 


of discrimination. 


Argument 


An Action is Timely Filed 
Under Section 706(e) when 
Brought Within::30 Days 

After an Aggrieved Person 
Receives a Statutory "Notice 
of Right to Sue" from the 
EEOC. 


The sole; question presented by this appeal is whether 
a civil action brought pursuant to Section 706(e) is timely 
when filed within 30 days of charging party's receipt of 


a "Notice of Right to Sue", without regard to the number of 


days that may; have elapsed since the alleged act of discrimination. 


n/a 


It is now well established that the only requir¢ments for 
| 


bringing an action under Section 706(e) are that a valia 
charge be filed with the Commission and that suit be 
| 


instituted within 30 days of receipt of notice from the 

i/ 
Commission of the night to proceed in the district court. 
This conclusion, as will be shown below, is supported by the 
words of the statute, the underlying legislative history, 
the practice followed by the agency charged with the 
enforcement of the statute, and judicial authority. Therefore, 
it is submitted that the District Court's Order dismissing 


the Complaint because it was filed more than 300 days after 


the alleged act of discrimination is incorrect. 


A. The Statutory Scheme 


2/ | 
Under Section 706(a) of Title VII (42 U.S.C. §2000e- 
| 
5(a)), a person who believes that he is the victim of a 


l/ It is undisputed that a valid charge was filed with 
the Commission. | 


2/ Section 706(a) provides: 


Whenever it is charged in writing under oath 

by a person claiming to be aggrieved,|or a written 
charge has been filed by a member of the Commission 
where he has reasonable cause to believe a 
violation of this title has occurred (and such 
charge sets forth the facts upon which it is based) 


(con't) 


violation of Title VII, which defines and prohibits certain 
unlawful employment practices, may file a charge asserting such 
violation with the EEOC. If the Commission determines that 
there is reasonable cause to believe that the charge is 

true, it undertakes to eliminate the alleged practice through 
informal conciliation. However, under Section 706(e): 


If within thirty days after a charge is 
filed with the Commission or within 

thirty days after expiration of any 

period of reference under subsection (c) 
(except that in either case such period 

may be extended to not more than sixty 

days upon a determination by the Commission 
that further efforts to secure voluntary 
compliance are warranted), the Commission 
has been unable to obtain voluntary 
compliance with this title, the Commission shall 
so notify the person aggrieved and a civil 
action may, within thirty days thereafter, 
be brought against the respondent: named in 
the icharge (1) by the person claiming to be 
aggrieved, or (2) if such charge was filed 
by a member of the Commission, by any person 
whom the charge alleges was aggrieved by the 
alleged unlawful employment practice... 
(Emphasis supplied) 


2/ (con't) 
that an employer, employment agency, or labor 
organization has engaged in an unlawful employment 
practice, the Commission shall furnish such 
employer, employment agency, or labor organization 
(hereinafter referred to as the "respondent") 
with a copy of such charge and shall make an 
investigation of such charge, provided that such 
charge shall not be made public by the Commission. 
If the Commission shall determine, after such 
investigation, that there is reasonable cause 

(con't) 


Gm 


Clearly, under Section 706(e), the time in which a civil 
i 
action may be brought is controlled by the date;of notification 
from the Commission, not by the date on which the underlying 
| 


charge was filed. When a person receives a "Notice" from 


the Commission, he has until "thirty days thereafter" to 


bring suit. The contrary conclusion of the District Court 


below runs counter to the language of the statute, the 
legislative history of Title VII, the practice of the 
Commission charged with its administration, and] the great 


majority of judicial decisions. 


The District Court failed to recognize that Section 706 
sets out time tables for two related but distinct methods of 


achieving compliance with Title VII. The statute establishes 


2/ (con't) 


to believe that the charge is true, the 
Commission shall endeavor to eliminate any 
such alleged unlawful employment practice by 
informal methods of conference, conciliation, 
and persuasion. 


an administrative process for resolving disputes by means 
of Commission conciliation. It concurrently gives the 
private charging party a right to sue which matures when 
the Commission is unable “either outright or by reason of the 
expiration of the statutory timetable" to conciliate the 
case. Jenkins v. United Gas Corp., 400 F.2d 28 (C.A. 5, 
1968). 

As will ‘be shown below, it has been impossible for the 
EEOC to comply with the statutory direction to complete 
concilication within a maximum period of 60 days. However, 
the length of time involved in conciliation preceedings in 
no way affects the schedule to be followed by a private 
litigant seeking redress in the courts. His time to file 
suit is governed solely by the date of notification from the 
Commission, without regard to the amount of time devoted to 
the conciliation proceedings. 

The two avenues to resolution of claims of discrimination 


encompassed by Section 706(e) reflect the two policies which 


Congress sought to implement, agency conciliation and judicial 


resolution. Although the objective of the two policies is 
the same, the! procedures for achieving them progress at 


different speeds. 


Under the terms of the statute, a charge must be filed 


with the Commission before an aggrieved party m 


ay bring a 


civil action. Mickel v. South Carolina State Employment 


Service, 377 F.2d'239 (C.A. 4, 1967). The Comm 
undertakes to investigate the charce and attemp 


in meritorious cases. However, because of the 


iission then 
| . . 
ts conciliation 


Large number of 


charges filed with the Commission, it cannot always, in 


practice, act so quickly. Thus, although theor 
is possible that the Commission might terminate 
proceedings within a period of 30 to 60 days, i 
3/ 
it has never been able to do so. 
Since the Commission cannot in practice pr 


filed with it within the 60-day period set fort 


the Congressional policy favoring conciliation 


3/ In the first year of the Commission's op 
was budgeted on the assumption that there would 
In fact, the number of charges exceeded 9,000. 
first six months of the Commission's operation, 


charges meriting investigation were culled from 


thousands that were filed. At that time, the C 
fewer than 20 full-time investigators and only 

conciliators. At the present time, about 1,920 
awaiting investigation and some 270 cases are a 
conciliation. A sampling of conciliations comp 
representative two-week period showed that the 

between the filing of a charge and the completi 
efforts, either successfully or unsuccessfully, 
approximately 500 days. 


| 

etically, it 
conciliation 
mn practice, 
jocess charges 


h in Section 706(e), 


cannot be 


| 

eration, staffing 
be 2,000 charges. 
; During just the 

i more than 1,500 


the several 

ommission had 

two full-time 
charges are 

waiting 

lete@d within a 
time elapsed 

lon of conciliation 
averaged 


reconciled with the policy of prompt adjudication of claims 
of discrimination. That is, the time tables for the two 
procedures .cannot be synchronized to obtain strict adherence 
to the schedule set forth in Section 706(e). 

Statements by the sponsors of the bill that became 
Title VII, however, indicate that the time in which to bring 
suit should begin to run from the date of the Commission's 
notification that it had failed to obtain voluntary compliance. 
Thus, the legislative history is replete with such references 
as "the Commission shall notify the person aggrieved, who 
is then free to bring a civil action in court..." (Senator 
Dirksen, Explanation of Charges, 110 Cong. Rec. 12819) 
(emphasis supplied); "The Commission must so 


notify the person aggrieved, who then may within 30 days bring 


his own suit) in Federal court..." (Senator Humphrey, 110 Cong. 


Rec. 12722) (emphasis supplied); "If...the Commission has been 
unable to obtain voluntary compliance, it shall notify the 
aggrieved party. Within 30 days thereafter the aggrieved 
party may bring a civil action..." (Comparative Analysis of 


Senate and House Bills prepared under the. supervision of 


Congressman McCulloch, 110 Cong. Rec. 16003) (emphasis 
4/ 
supplied.) 


Thus, it is apparent that Congress intended that the 
time for filing an action would run from the Aas of the 
Commission's notice to the aggrieved party, wittout regard 
to the time when the charge was filed with the Commission. 
The amount of time devoted to conciliation Seaver Sineas prior 


to the issuance of a "Notice of Right to Sue" ig irrelevant 


in determining the timeliness of the judicial a¢tion. 


B. The Commission's Rules 


The Commission, recognizing that conciliation procedures 
could not be completed within 60 days, but aware of the 


Congressional mandate for prompt adjudication of claims of 


discrimination, issued Rule 1601.25(a), which provides as 


follows: 


The time for processing all cases is extended 
to 60 days except insofar as proceedings 

may be earlier terminated pursuant to 
§1601.19. 


EEE 


4/ See also the statement of Congressman Celler preceding 
House vote to accept Senate substitute, 110 Cong. Rec. 15896. 
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Notwithstanding the provisions of 
paragraph (a) of this section, the 
Commission shall not issue a notice 
pursuant to §1601.25 prior toa 
determination under §1601.19 or, 

where reasonable cause has been found, 
prior to efforts at conciliation with 


respondent, except that the charging 


party or the respondent may upon the 
expiration of 60 days after the filing 


of the charge or at any time thereafter 
demand in writing that such notice 
issue, and the Commission shall promptly 
issue such notice to all parties. 
(emphasis supplied) 


Issuance of notice pursuant to §1601.25 
does not terminate the Commission's 
jurisdiction of the proceeding, and the 
case shall continue to be processed. 


Under this Rule, which was followed in the instant case, 


conciliation procedures are given a maximum chance of success, 


but if either party wants the matter to precede more quickly, 


he can initiate judicial proceedings as soon as 60 days after 
the filing of the charge. The situation envisioned by the 
District Court, (Op. 7-8) where the Commission and an aggrieved 
party act together to determine the time period in which an 
alleged discriminator may be sued, simply cannot occur. 

Although the: Commission is not required to issue a "Notice of 
Right to Sue" within any given time period (so as to allow 


effective conciliation), if the alleged discriminator is 


unwilling to follow the administrative avenues to compliance 


he can himself demand the issuance of a "Notice of Right to 
| 


Sue". 


C. Judicial Authority 


Judicial authority supports the construction of 
| 


Section 706(e) which we advance. Thus, in Mon v. Crown 
i 


| 
Zellerbach Corp., et al., 271 F.Supp. 258 (USDC, ED La., 1967), 


the Court rejected the Defendants' argument that a suit, filed 


within 30 days of receipt of the statutory notlice, but more than 


five months after a charge was filed with the Commission, 
was barred by the applicable statute of limitations. It 
explained (271 F.Supp. at 261): 


The difficulty with the defendants’ argument 
is that it places any person wishing] to sue 
under Title VII in an impossible position. 
If such a party tried to sue within the 
ninety day period without first receiving 
the statutory notice, he would be met with the 
objection that he was suing prematurely, since 
42 U.S.C.A. §2000e-5(e) says that he may bring 
a civil action after being notified by the 
Commission of its failure to obtain voluntary 
compliance. Therefore, he would have to wait 
until he received the statutory noti¢e from the 
E.E.O.C. But by this time, the ninety days 
might well have passed and he would be met with 
the argument that he was barred by prescription. 
Surely, Congress could not have intended for an 
aggrieved party to be denied his remedy under 
Title VII because of the failure of the E.E.0.c. 
to notify him withinsixty days. We feel that 

| 


the, proper interpretation of 42 U.S.C.A. 
§2000e-5(e) is that a charging party must 
file suit within thirty days after receipt of 
the! statutory notice from the E.E.0.C., 
regardless of the delay before such notice 

is given to him. 


Likewise, in Dent v. St. Louis-San Francisco Railway Co., 


265 F.Supp 56; (USDC, ND Ala., 1967), reversed on other grounds 
_ F.2d __, (C.A. 5, January 8, 1969); 


Antonopulos, et al v. Aerojet-General Corp., et al., _ F.Supp. 


__, 59 LC 99175 (USDC, ED Calif., 1968); Kendrick v. American 
Bakery Co., _F.Supp. __, 59 LC 49146; and in Peurala v. 

United States Steel Corp., _ F-Supp. __, 58 LC 49135 (USDC, 

ND Ill., 1968), it was held that suits filed within 30 days 

of receipt of a "Notice of Right to Sue" were timely, without 
regard to the amount of time that had elapsed since the charges 
were filed. |(See also, Bowe v. Colgate-Palmolive Co., 272 
F.Supp. 332 (USDC, SD Ind., 1967) and Quarles v. Philip Morris 
Tobacco Corp., 271 F.Supp. 842 (USDC, ED Va., 1967)). 

Moreover, the Courts of Appeals that have considered 
Section 706(e) have unanimously rejected arguments to the 
effect that a civil action must be brought within any given 
period after a charge is filed with the Commission. In 
Choate v. Caterpillar Tractor Co., _F.2d _, 58 LC 49162, 
(C.A. 7, 1968), the Seventh Circuit rejected the Defendant's 


argument that a suit filed more than 180 days after a charge 


— | 
was filed with the Commission was untimely. It explained 


(58 LC p. 6658): 


The defendant is mistaken, however, in its 
interpretation of the statute. Although 

certain time limits affirmatively appear in 

the Act, e.g., ninety days to file the charge, 
sixty days for the Commission to attempt 

voluntary compliance, and thirty days to file 

suit after notice from the Commission, the 

time period within which the Commission must 
notify the complainant after its attempt to obtain 
a voluntary compliance is nowhere prescribed. 
Consequently, the statute contains no definite 
overall time limitation which could |bar the 
instant suit. 
| 
Moreover, a complainant has no control over the 
speed of the Commission's attempt td effect 
voluntary compliance or of its promptness in 
sending the required notification after such 
undertaking has failed. Consequently we 
believe that a complainant should not be made 
to suffer innocently for administrative delays 
for which he is not responsible. (Emphasis 
supplied.) 


5/ The Seventh Circuit stated (58 LC p. 6656): 


The requirement that a complainant must invoke 
the administrative process within the time 
limitations set forth in section 706 (a) [90 days 
after the alleged unlawful employment practice] 
is a jurisdictional precondition to! the 
commencement of a court action. A close reading 
of the statute indicates that there|are only two 
additional jurisdictional prerequisites for such 
commencement: first, a notification to the 
aggrieved party by the Commission that it has been 
unable to obtain voluntary compliance and, second, 
the action must be filed within thirty days after 


the notification. 


Cf. Johnson v. Seaboard Air Line, __ F.2d, 59 LC 49177 

(C.A. 4, 1968). See also, Mickel v. South Carolina State 
6/ 

Employment Service, supra. 

The cases on which the District Court relied, Cunningham 
vy. Litton Industries, _F-Supp. __, 56 LC 949078 (USDC, CD 
Calif., 1968), appeal pending C.A. 9, and Miller v. 
International Paper Co., _F.Supp- __. 56 LC 99092 (USDC, 

SD Miss., 1967), appeal pending C.A. 5, represent the 

minority view of Section 706(e). Indeed, it is very doubtful 
that Cunningham would be decided in the same way today, since 

in a subsequent decision, the same District Court held that 
"plaintiff has complied with all procedural requirements 

under the Civil Rights Act of 1964 necessary for the commencement 
and maintenance of this action" and that the "action is not 
barred by the applicable statutes [sic] of limitation," 


although the’ suit was brought more than 16 months after the 


alleged unlawful employment practice. Rosenfeld v. Southern 


Pacific Co., et al, _ F.Supp. __, 59 LC 49172 (USDC, CD Calif., 


6/ It is wellsettled in other areas of law that where one's 
right to sue is contingent on notice from a Federal agency, 
time for bringing suit does not begin to run before the necessary 
administrative determination is made. Crown Coat Front Co- v- 
United States, 386 U.S. 503, 514 (1967); Nager Electric Co. v- 
United States, 368 F.2d 847, 855, 865 (Ct. Cl., 1966); Northern 
Metal Co. v. United States, 350 F.2d 833, 838-39 (C.A. 3, 1965). 
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1968) 
| 
In sum, as the Court pointed out in Johnso 


the statute gives the private charging party a 


sue which cannot be divested by the actions of 


Commission since it is the private charging party 


the Commission, who bears the primary responsib 


judicial enforcement of the public policy again 


n, supra, 


right to 


the 


and not 
ility for the 


st discrimination 


in employment. Jenkins v. United Gas Corp., supra. [Cf£. 


Newman v. Piggie Park Enterprises, Inc., 88 S.Ct. 964 (1968) ] 


The Appellant herein has done all that the statute requires 


of him. Plainly, therefore, the District Court 
denying him the right to proceed on the sole gr 
did not receive a "Notice of Right to Sue" unti 


27 months after the alleged unlawful employment 


Conclusion 


For the reasons stated above, it is submit 


the Order of the District Court below should be 


erred in 

| 

lound that he 
1 more than 


practice. 


ted that 


reversed and the 


case remanded for trial on the merits. 


Respectfully submitted, 


a Le 
DANIEL STEINER 
General Counsel 


RUSSELL SPECTER 
Assistant General Counsel 


MARIAN HALLEY 
Attorney 
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| 
That the proceedings of urt below are summarized at pase 3, supra. 


That services of process was consumseted upon all defendantsvappellees by ser- 
| 


aperintendent of Insurance (or his agent) of the District of Colun- 


} 


mide (R. 2); State Farm (R. 2); and Keystone 


eourtts 


These: 
UPS tre 


Morr 


oration, 303 US 165 (1939), at pases 167 through 170. That juridiction 
of the federal courts, their power to adjudicate, is a srant of authority 
to them by Congress, The fact that corporations did do business outside 
their originating bounds made intolerable their inmmity from suit in the 


states of their activities. And so they were required by lecislatures to 
2 


designate agents for service of process in return for the privilege of doing 


sr 
local business. That service upon an agent, in conformity with a valid 


Statute, constituted consent to be sued in the federal court and thereby 
supplanted the immmity es to venus, Robert E. Lee & Company versus Veatch, 
301 F 2d 35. 

In 1948 the  gencral venue statute was redrafted as 28 USS, section 
1391, and sussection (c) was added. This subsection provided that corporations 
could be 


licensed 


b. Notions to dismiss, 
to dismiss, like the demurrer at common law, admits + 

truth of averments which are well pleaded in the pleading, such as 2 Con 
plaint, to which it is opposed, Green versus Brophy, 71 App DC 299 (1910), 
110 F 24 539, even though the allegations of the Compleint are denied in the 
Ansuer, ‘ston versus School Eosrd of City of Norfolk, hth Cir ct App 1910, 
112 F 2a 992, certicrari denied 61 Sup Ct 75, 31 US 693. On 2 Motion to 

ismiss for failure %o state an actionable claim for relief, the court is 
required to assume plaintiff-anpellantts 2 ty to prove material facts 


averred In the Complaint and hence is obliged to accept such averm:ents of 


& 
- 


$ as true. That the basic principles for determining tho legal su 


Liciency of a pleading attacked by a motion to dismiss for failure to state 
a clain spon which relief can be sranted under Rule 12(d) (6), FoR. C. P.5 
@s anended, are setforth herein -- oir versus Nut. Life Assur. Co. 
(1910}, 108 F 2d 302, at pase 305, note 7: 


Rule 12{b) (6) authorizes a notion to dismiss a Complaint 
for "failure to state a claim upon which relies| can be 
granted which motion takes the place of + ormer 

demurrer in an action et law or motion to dismiss a bill 
of complaint for want of equity. A denurrer or ; 
to dismiss for want of equity adrzi 
of the demurrer or motion, all facts well pleaded in the 
complaint. Under the present practice, we think, the 


naking of a motion to dismiss a complaint for tailure to 


state a claim upon which relief can be sranted has the 


ing the existence and validity of the 


claim as stated, but challenges the right of the plaintiff 
to relief thereunder. Such a notion, of course, 
useful purpose where, for instance, a coxplaint states a 
claim based upon wrong for which there is clearly no renedy, 
or a claim which the plaintiff is without right or power 
to assert and for which no relief could possibly! be granted 
to hin, or a clain which the averments of the complaint 


show conclusively to be barred by limitations. 


= sh & 


c. Involuntary Dismissal, Rule 37, 
____ Federal Rules Of Civil Procedure. 
That the legal effect of a dismissal for disobedience or delay 
varies from one jurisdiction to another. In the absence of a statute 
or rule to the contrary, it is usually held that such a dismissal is not 
res judicata because it is not an adjudication on the merits, Mattern 
versus Carberry, 186 Cal App 2d 570, at 572, 9 Cal Rptr 137, at 139 (1960). 
See generally, Annot: Dismissal of civil actions for want of prosecution as 
res judicata, 5); ALR 24 73, at 478 (1957), and later Case Service. The 
federal rule (l(b), on the other hand, proyides that unless the court 
specifies otherwise a dismissal for disobedience or delay, ‘operates as an 
adjudication on the merits and therefore bars the plaintiff. 
Plaintiff-appellant contends that the dismissals of the actions below 
--- Stebbins versus Keystone Insurance, Civil Action #66-67; and Stebbins 


versus State Farm Insurance, Civil Action 217-66, were not on the merits 


for the following reasons (R. 15, State Farm Insurance): 


. « The record here does not 
| sustein a finding that the judgment of 
| dismissal in the instant case was on the 
merits onan: . 
(2) that Rule 13 of the District Court below provides that 


such dismissals shall be “without prejudice! ~~. 


(a) Dismissal Without Prejudice . . . 
\If a party seeking affirmative relief fails 


for six months from the time action 
‘may be taken to comply with any law, rule or 


ect 


order requisite to the prosecution) 
of his claim . . . or take 
other action looking to the saad 
cution of his claim . . eo 
within six months of the dete the 
action is called of the Civil Calen- 
dar, the Complaint . . . of 
said party, . . . shall stand 
dismissed without prejudice . . |. 


Ordinarily, then, so long as the statute of limitations has not run, plaintiff- 
appellant may simply pick-up his papers after being dismissed end commence a 
new action, 3) University of Chicago Law Review 922 (1967),| Involuntary _ 


Dismissal. 


d, Statute of Limitations. 


Timeliness in commencing Court Action under Title VIT,| subsection 


706{e), 78 Stat. 260; 2 USC 2000e-5{e), provides in pertinent part ~~~ 
| 


If within thirty days after a charge is filed with 
the Commission . . . ‘the Commission has been 
unable to obtain voluntary compliance with this 
‘title, the Commission shall so notify the person) 
aggrieved and a civil action may, within thirty rae 
thereafter, be brought . > 5 


That the construction of this provision is facilitated if notice is given 
exactly thirty days subsequent to filing a charge with the Commission. The 
thirty-day period for lodging, submitting or filing suit starts or begins 
immediately. But what if the date of the Commission's notice is either less 
or greater than thirty days after the charge is filed, Lodged or submitted 
with the Commission ? Does "thereafter! refer to the date of the Con- 


mission's notice or to the expiration of the thirty-day period which begen 


when the charge was lodged, submitted or filed with the Commission ? 
Prom the grammatical structure of the Act, it would seem to refer to the 
date of the Commission's notice. That the United States Court of Appeals 


for the Seventh Circuit adopted that construction in Choate versus Cater. 


pillar Tractor Company, case number 16700, October 17, 1968, F. 2d 


eave 


° ° - Although certain time limits 
affirmatively appear in the Act, e.g., 
ninety days to file the charge, sixty days 
for the Commission to attempt voluntary 
compliance, and thirty days to file suit 

fter notice from the Commission, the time 
period within which the Commission mst 
notify the complainant after its attempt 
to obtain a voluntary compliance is novere 
prescribed. ; 


Consequently, the statute con- 
tains no definite overall time limitation 
which could bar the instant suit. 


CONCLUSION 
Wherefore, upon consideration of the premises, judgments of the 


Court below should be reversed and appropriate relief eranted. 


Respectfully submitted, 
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History -- Statements of floor 

Manager of Bill In Course of Passage. 8, 9& 


CONCLUSION: 


_& Reverse judgment below and remand Case to 
Court below for trial on the merits. . . 
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Campbell v. Haverhill, 155 US 610 (1895), applying 
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Choate v. Caterpillar Tractor Co., F 2d 
' (C. A. 7th, 1968, construing subsection (e), 2 
USC 2000e-5, Timeliness of action filed after 
receipt of "Notice of Right to Suet. bh, 7& 8 


| 
Dent v. St. Louis San Francisco Railway 
Company, Et Al. (C. A. Sth, Cir., 1969) 
F 2d 3 holding that actual) con- 
Ciliation efforts by the EXOC is not a 
jurisdictional prerequisite to the main- 
tenance of an action in the courts under 
Title VII, 265 F. Supp. 56 (N.D. Ala., 1967). 
Reversed and remanded. é - «© « 4&8 


v. Rock Hill, 379 US 306 (1964), at page 311; 
construing a subsection of Title Il) of the Civil 
Rights Act of 196, Public Accommodations, rely- 
ing upon the statements of the Floor Manager of 

the bill in course of passage, for the purpose 

of ascertaining the Congressional intent. 7 Sy) 


Stebbins v. State Farm Mut. Auto. Ins. Co., And 
Qthers, appealability of a discovery order, 
pending. US Supreme Court, October Term, 1968 
Miscellaneous number 119), Rule 37(d), 
Federal Rules Of Civil Procedure involved. . 


Statutes And Other Authorities: 


Civil Rights Act of 196h, Title VIT, h2 USC 2000e-5 


subsections - (a) i ; 5 
(») 5 . : 5 

(e) 5 5 ely Ih Sy a 

9, & 10 


| 
Code of Federal Regulations, 29 CFR 160125(a). ny 2 
31 Federal Register 14255, November h, 1966 


Federal Rules Of Civil Procedure, Rule 37(d). 
Dismissal of Complaint for failure |to 
comply with Court's Order. 


2 - Sutherland, Statutory Construction, Section 5012, pp. 
503 - 50h (3rd Edition 193). 1 » « 8 


Statements of Sponsors of Bill in course lof passage; 
110 Congressional Record 14186 through 11192. . 9 & 10 
| 


1. Whether or not a civil action brought pursuant to 
Section 706(e) of the Civil Rights Act of 196) (2 
USC | 2000e-5{e) is timely when filed within 30 days 


of Plaintiff's receipt of a "Notice of Right to Sue We- 


Within 30 Days, notwithstanding the number of days 
elapsed subsequent to the alleged act of discriming~ 

tion ? 

Whether or not receipt of "Notice of Right to Suet, 
pursuant to Section 706(e) of the Civil Rights Act of 

196) (42 USC 2000e-5(e) is @ condition precedent to 
right to sue in the Federal eee 23 or, 

(a) Whether or not Plaintiff or an aggrieved party 

has an absolute right to go into the Federal District 
Court notwithstanding receipt of “Notice of Right to. 


Suet 7? 


N-o-t~a-t-i-o-n: This is the first presentation of this 
case to this Court. 


UNITED STATES COURT OF APPEALS 
District of Columbia Circuit 


EMMETT J. STEBBINS, Plaintiff-Appellant, 


) 

) 

) 

} No. 22,580 
) | 
) 

) 

) 


STATE FARM MUTUAL AUTOMOBILE INSURANCE 
COMPANY, ET AL., 
: Defendants-Appellees. 


Statement Of The Case. 


This is an appeal from an order dismissing a ees of alleged 
unlawful enploynent practices filed against defendants-appellees > who are 
foreign corporations licensed to do business and are doing business in the 
District of Columbia, pursuant to their Certificates of Authorizations 
issued to them by the Superintendent of Insurance for the District of 
Columbia. That the complaint alleged that defendants-appellees were en- 
gaged in unlawful aartomant practices in violation of Title VIT of the 
Civil Rights Act of 19611, 42 USC 2000e-5. That defendants-appellees filed 
a motion to dismiss, instead of filing a responsive pleading, asserting 


among other defenses --~ statute of limitations and res judicata. Plaintiff- 


, | 
appellant filed a cross-motion for summary judgment. The court below dis. 


J 
missed the complaint, as follows -- statute of limitations (R. 15, October 
7, 1968): 


° « The record here does not 
Fer iht a finding that the judgment of 
dismissal in the instant case was on the 
merits e « Plaintiff's 
suit is barred by the statute of limitations 
of Title VII of the Civil Rights Act of 196). 


> 


* % % * 
ORDERED that Defendants! Motion to Dismiss 
the Complaint be and is hereby granted, and 
it is 

* x * "1 
FURTHER ORDERED that Plaintiffts Motion for 
Summary Judgment be and is hereby denied. 


Subsequently, plaintiff-appellant filed a motion to vacate the 


order of dismissal, pursuant to subsection (a), Section 713, 78 Stat 265; 


29 Code Federal Regulations (Revised, January 1, 1968) 1601.25a; 31 Federal 
Register 14,255, November 4, 1966€R. 16, October 11, 1968): 


° ° the Commission shall not 
issve a notice pursuant to section 1601. 2 
prior to a determination . e 
except that the charging party or the re- 
spondent may upon the expiration of 60 days 
after the filing of the charge or at any 
time thereafter demand in writing that such 
notice issue, and the Commission shall 
promptly issue such notice to all parties. 


The court below denied the motion to vacate the order of dismissal (R. 
October 28, 1968). 


In this appeal,plaintiff-appellant is asking the Court to interpret, 
construe, and apply, subsection (e) of Title 42, USC 2000-55 which has been 
construed, and applied by the Fifth and Seventh, US Courts of Appeals -~- 
Dent versus St. Lovis-San Francisco Railway Company, Ht al, cases Nos. 
21,810; 24,789; 2h,811; 2h,812;2h,813; Sth Circuit, argued March 11, 1968, 
decided January 8, 1969. Choate versus caterpillar Tractor Company, 7th 
Circuit, case no. 16700, decided October 17, 1968. That the subsection 
in dispute, provides in pertinent parts | 


(e) If within thirty days after a charg is 
. filed with the Commission . . (except 
that . . . such period may be. extended 
to not more than sixty days upon a deter- 
mination by the Commission that further efforts 
to secure voluntary compliance are warranted), 
the Commission has been unable to obtain 
voluntary compliance with this subchapter, the 
CommissiOn shall so notify the person aggrieved 
and a civil action may, within thirty days 
thereafter, be brought against the eae 
_ named in the charge 


(a) by the prsen claiming 
to be aggrieved ---~-~ 


Qn or about February 2h, 1966, Sees —_ sworn 
or verified « complaint with. i ee Opportunity Com- 
mission alleging wnlawful employnent.practices against defendants-appellees, 
subsection (a), Section 706, 78 Stat. 259; 42 USC 2000e-5(a) 2 


(a) Whenever it is charged in writing under 

oath by a person claiming to be aggrieved 
« « ‘that anemployer . . . 

has engaged in an unlawful employment 
practice, the Commission shall furnish 
such employer . . . with a copy 
of such charge and shall make an investi- 
gation of such charge, . . . 


That complaint was deferred to (not referred to} the State or local 
anthority by the Equal Employment Opportunity Commission, subsection (b), 
Section 706, 78 Stat. 259 - 260; 2 USC 2000e-5(b): 


(b) In the case of an alleged unlawful employ- 
ment practice occurring in a State, or . 
political subdivision of a State, Which has 
a State or local law prohibiting the wlaw- 
ful employment practice alleged . . 
no charge may be filed under subsection (a) 

’ by the person aggrieved before the expiration 
of sixty days after proceedings have been 
commenced under the State or local law, 
unless such proceedings have been earlier 
terminated, provided that such sixty-~day 
period shall be extended to one hundred and 
twenty days during the first year after the 
effective date of such State or local law. 


If any requirement for the commencement of 
such proceedings is imposed by a State or 
local authority other than a requirement of 
the filing of a written and signed statement 
of the facts upon which the proceeding is 
based, 


the proceeding shall be deemed to 
have been commenced for the purposes of this 
subsection at the time such statement is sent 


by registered mail to the appropriate State 
or local authority. 


That the State or local authority terminated proceedings on or about 
June 26, 1966, dismissing the complaint for want of probable cause. 
Within thirty days thereto, plaintiff-appellant mecneeta the Equal 
Employment Opportunity Commission to examine the case. 
During the period of conference, conciliation and persuasion, and 
prior to receipt of "notice of right to suet, plaintiff-appellant insti- 


tuted a Civil Action in the Court below --- Stebbins we rsus State Farm > 


Mutual Automobile Insurance Sit Et Al, No. eae That cause of 


37(d), Federal Rules Of Civil Procedure, which is now pending in the US 
Suprene Court, October cert 1968, Miscellaneous munber| 19). 


oI ene Ne mga eeeemieeeee 


While Civil Action Number 217-66 was pending in the Court below ; 


plaintiff-appellant and defendants-appellees* Attorney, Mr. Larry M. Wolf 
accompanied each other to the offices of the General Counsel for the Equal 
Employment Opportunity Commission for the purpose of asbertaining infor~ 
mation concerning issuance of fnoticel, pursuant to subsection Ce), h2 

USC 2000e-5. Plaintiff-appellant and Counsel for def endants-appellees 

were advised that the Equal Employment Opportunity Commission would issue 
"notice, pursuant to written request by “charging-party" or “respondent! 
demanding that "notice be issued. | : 


Subsequent to dismissal of the aforementioned litigation, plaintiff- 
appellant requested, in writing, that the Equal Employment Opportunity 
Commission issue "Notice of right to sue. Upon receipt of that notice, 
plaintiff-appellant redrafted the previously filed Complaint and commenced 
a "new action, which the Court dismissed on the grounds of prescription 
or statute of limitations. 


fas fas MK te ela 


a. <A Limitaion On Actions For Deprivation 
Of Federal Created Rights. Anno: 98 
AIR 2d 1160 (later Case Service), 155 
US 610 (1895), Campbell v. Haverhill. 


When Congress enacts a statute, and particularly when it does so 


in response to a strong public demand, it does not' always give or pay much 
attention to provisions for the small but important problems that may agonize 
the courts charged with applying the statute. An example is the Civil 
Rights Act. of 196, Title VII, subsection (e), 2 USC 2000e-5, supra, at 
page he That Act creates a cause of action in favor of those persons or 
individuals deprived of their economic rights because of race, religion, 

sex, color, or national origin; but, it provides no limitation on the 

time period within which the aggrieved litigant may or must begin to assert 
his court action. The Seventh Circuit Court of Appeals, construed the 
subsection in dispute --- Choate v. Caterpillar Tractor Company, __F 2a 


October 17, 1968, Case number 16700. That Court held that ta civil 
action brought pursuant to Section 706(e) of the civil Rights Act of 

196 (2 USC 2000e-5(e) is timely when filed within 30 days of Plaintiff- 
appellant's receine of a Notice of Right to Sue Within 30 Days, without 


regard to the number of days that may have elapsed subsequent to the alleged 


act of discrimination®. That case was cited with approbation by the Fifth 
Circuit Court of Appeals, January 8, 1969 in Dent versus St.Louis San 


Francisco Railway c Company, Zt Al., _fFa oo 


b. Conditions Precedent To Invoking 
Jurisdiction Of Federal District 
Courts. 110 Congressional Record 
14186 through 1192 -- Legislative 
History -- Statements of floor 
Manager of Bill In Course oft Passage. 
SS SI 


When a statute is of doubtful meaning, consistent statements made 
by sponsors of legislation and committee chairman are useful aids of inter- 
| 
pretation, 2 Sutherland, Statutory Construction, section 5012, pp. 503-50) 


(3rd Edition 1943). The committee reports, hearings, and floor debates 


(supplemental reports) are the primary sources to wee the courts look 
or seek a frame of reference for ascertaining that legislative intent. In 
the case at bar, the supplemental report (floor debate) is applicable, 
the exception to the general rule. The committee member in charge of the 
bill in course of passage (Senator Humphrey). Recently, the United States 


Supreme Court relied upon the Floor Manager's statements in applying Title 


II, the Public| Accommodation Act, Civil Rights Act of 196, Hamm versus 
Rock Hill, 379 US 306 (1964), at page 311. That case involved the abate~ 
ment of a criminal prosecution. There is no committee hearings on Title 
Vit of the Civil Rights Act of 196, subsection (e) % 42 USC 2000e-5. The 
only reference available for ascertaining the legislative or Congressional 
intent is the Debates on the floor of the Senate, 110 Cong. Rec. 1188 —- 


Mr. Cannon. Does the distinguished Senator agree that 
it is a prerequisite that the Commission 
find that such condition existed before the 

individual can bring action ? 


Mr. Humphrey. I do not agree to that. The point is that 
the Commission may offer to advise the 
Attorney General. The individual may pro- 
ceed in his ow right at any time. He may 
take his complaint to the Commission, he may 
bypass the Commission, or he may go directly 
to court. 


Mr. Ervin (opponent of bill). the bill certainly puts the 

key to the courthouse door in the hands of 
the Commission. This is true because the 
aggrieved party cannot sue in the Federal 
courts unless the Commission first finds 
that there is reasonable cause to believe 
the charge is true and then fails to 
adjust the matter by conciliation. 


(706(e} (emphasis added) . . . is not 
the key to the courtroom door, because 
the Commission does not have to find 
that the complaint is valid before the 
complainant individually can sue or be-~ 
fore the Attorney General can bring a 
suit to establish a pattern or practice 
of discrimination. 


| 
| 
| 
Mr. Javits (proponent of the bill, continues at page 1191): 
But, Mr. President, (706(e)| (emphasis added) 
is not a condition precedent) to the action 
of taking a defendant into court. 
A complainant has an absolute right to go 
into court, and (subsection| 706(e) (emphasis 
added) does not affect that right at all. 
| 
At page 1,188, Mr. Saltonstall, a proponent of the bill, stated that the 
| 
aggrieved party had an election aoichen or at what time period the aggrieved 


party could assert his remedy in the federal district courts 


Mr. Saltonstall. ° 4 - the individual mst. 
take it to court (emphasis added below) 
| 


(1) if the! State commission 
or procedures do not satisfy him or 


(2) the Federal Com 


mission is not able to arrive at an 
agreement for voluntary compliance. 


CONCLUSION 


Wherefore, upon consideration of the premises, judgment of the 
court below should be reversed and appropriate relief granted as follows: 


(a) Reversed and remanded for trial on the merits. 
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Statement Of The Case. 


This is an appeal from an order dismissing a complaint of alleged 
unlawiul employment practices filed against defendants-appellees, who are 
foreign corporations licensed to do business and are doing business in the 
District of Columbia, pursuant to their Certificates of | Authorizations 
issued to them by the Superintendent of Insurance for the District of 
Columbia. Phat the complaint alleged that defendanis-appellees were en- 
gagec in unlawful employment practices in violation of Title VIT of the 
Civil Rights Act of 196), 2 USC 2000e-5. That defendants-appellees, in 
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The court below denied plaintiff-appellant's motion to vacate the order 


iS 


of dismissal. 


In this appeal, plaintiff-appellant is asking the court to inter. 
ply, 28 USC 1391, subsection (c), supra; and subsect- 
C, 2000e-5, provides: 
oo States district court and each United 
vive % of a place subject to the jurisdiction 
the 3 United States shall have jurisdiction of 
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